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LEGISLATIVE BILL 110
Approved by the Governor June 8, 1993

Introduced by Lindsay, 9; Crosby, 29; Dierks, 40; Witek, 31

AN ACT relating to abortion; to amend sections 28-326 and 28-327,
Reissue Revised Statutes of Nebraska, 1943; to change
provisions relating to informed consent; to define and
redefine terms; to provide duties for certain physicians,
their agents, and the Department of Health; to provide for
immunity, for civil liability, and for anonymity; to eliminate
a penaity; to provide severability; and to repeal the original
sections, and also section 28-328, Reissue Revised Statutes
of Nebraska, 1943.

Be it enacted by the people of the State of Nebraska,

Section 1. That section 28-326, Reissue Revised Statutes of
Nebraska, 1943, be amended to read as follows:

28-326. As-used-in For purposes of sections 28-325 to
28-345 and sections 3 to 7 of this act, unless the context otherwise
requires:

(1) Abortion shall mean ap—aet—procedure;—deviee—or
preseriptionr—administered—to—a—woman—knew
administering-to-be-pregnant-and-performed-with-the-intent-and-result-of
produeing-the-premature-expulsionr-removal—or termination-ef-the-human
life-within- the-wemb-ef-the-pregnant-woman;-exeept-that-in-eases-in-whieh
the-unbern-child‘s-viability-is-threatened-by-econtinuation-of-the-pregnaneys;
early-delivery-after- wabah!y—shalbnet-be—eens&ued—as—eﬁ—abefhen-fer &he
purposes—ef-seetions—28-325-te—28-345 the use or prescriplion of an
instrument, medicine, drug, or other substance or device |gt§nthg]ly_LQ
ﬂmm],g_;hg_g[mv of a woman known to be pregnant with an
intention other than lo increase the probability of a live birth, to preserve
the life or health of the child after live birth, or to remove a dead unborn
child, and which causes the premature termination of the pregnancy;

(2) Hospital shall mean those institutions licensed by the
Department of Health pursuant to sections 71-2017 to 71-2029;

(3) Physician shall mean any person licensed to practice
medicine in this state as provided in sections 71-102 to 71-110;

(4) Pregnant shall mean that condition of a woman who
has unborn human life within her as the result of conception;

(5) Conception shall mean the fecundation of the ovum by
the spermatozoa;

(6) Viability shall mean that stage of human development
when the unborn child is potentially able to live more than merely
momentarily outside the womb of the mother by natural or artificial
means;
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(7) Emergency situation shall mean that condition which,
on the basis of the physician’s good faith clinical judgment. so complicales
the medical condition of a pregpaml woman as to necessitate the
immediate abortion of her pregnancy to avert her death or for which a
delay will create serious risk of substantial impairment of a maijor bodily
f M -

(8)_Probable gestational age of the unborn child shall mean
what will with reasonable probability, in the judgment of the physician, be
the g i e of unborn child at the ti rtion is planned
to be performed. a-condition-exists-that-in-the-seund-medieal-judgment-of
the-physieian-the-abertien-sheuld-be-performed-witheut-delay-so-as-net te
adversely-affeet-the-best-physieal-or-mental-health-ef the-women:

(8)—Infermed—eonsent—shall—mean—a—written—statement;
veluntarily-entered-into—by-the-persen-tupon—whem-an—abertion—is-te—be
performed;—whereby—she—speeifienlly —eensents—to—such—ebortion—Sueh
eonsent-shall-be-deemed-to-be-an-informed-eonsent-only-if-it-affirmatively
appears-in-the-written-statement-that-the-persen-upen-whem-the-abertion
is—to—be—performed—has—been—nadvised—(a)—of -possible—nlternatives—to
abertion—ineluding-ehildbirth-and-adeption—and-that-there-are—ageneies
and—services-available-te—assist-her-te—earry-her-pregnaney-to—a-natural
terras—(b)-of-the-abertion-proeedures-to-be-tsed:—(e)-of-the-partieular-risks
asseciated-with-the-abertion-proecedures-te-be-empleyed-in-her-easer-and
(d)-that-there-are-ngeneies-and-services-available—for-prevention-of-future
unintended-pregnaneies—The-persen-providing-the-informatien—speecified
in-subdivisien-(8)-of-this-section-to-the-persen-tpen-whem-the-abertien-is
to-be-performed-shall-be-deemed-qualified-te-se-advise-and-provide-sueh
information-enly-ifi-at-a-minimum;-he-er-she-has-had-training-in-each-of
the—following—subjects—Sexual—nnd—reproductive—healthy—abertion
technelogy—eontraceptive—technology—shert-term—eounseling—skills;
eemmunity-resourees-and-referral-and-informed-eensent—Sueh-staternent
shall-bear-the—signature—of-the-person-upen-whem-the-abertion-is-te—be
performed-and-be-signed-by-the-attending-physiciani-and

9)-The—werd—signature—ineludes—the - mark—ef-a—persen
unable—to—write—her—name—A—mark—shal-have—the—same—effeet—as—a
sipnature-when-the-name-is-writien-by-seme-ether-persen-and-the-mark-is
made-near-thereto-by-the-person-unable-te-write-her-name:

Sec. 2. That section 28-327, Reissue Revised Statutes of
Nebraska, 1943, be amended to read as follows:

28-327. No abortion shall be performed except with the
voluntary and informed consent of the woman upon whom the abortion is
to be performed. Except in the case of an emergency situation, consent to
an abortion is voluntarv and informed only if:

(1) The woman is told the following by the physician who is
to perform the abortion, bv_the referring physician, or by a licensed
physici i r_register u is an agent of either, at least
twenty-four hours before the abortion:

(a)_The particular medi i ciated with
particular abortion procedure to be emploved including, when medically

et
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accurate. the risks of infection, hemorrhage, and danger to subsequent
pregnancies and infertility;

(b) The probable gestational age of the unborn child at the
time the abortion is to be performed; and

(c) The medical risks associated with carrying her child to

The person providing the information specified in this
subdivision to the person upon whom the abortion is to be performed
shall be deemed qualified to so advise a QMMM@_QMY
if, at a mipimum, he or she has had training_in cach of the following
subjects: Sexual and reproductive health; abortion techpology:
contraceptive technolopy; short-term rm__counseling__skills; _community
resources and referral; and informed consent. The physician or the
physician’s agent may_provide this information by telephone without
conducting_a physical examination or tests of the patient, in which case the
information required to be supplied mav be based on facts supplied by the
patient and whatever other relevant information is reasonably available to
the phy, m&hﬁ_nhym_n s agent;

(2)_The woman is informed by _telephone or in pgrson. by
the physician who is to perform the ghg[ugn, by the referring physician, or
by ap agent of either, at least twenty-four hours before the abortion:

{a)_The name of the physician who will perform the

(b)_That medical assistance benefits may_be available for
prenatal care, childbirth, and neonatal care;
(c) That the father is liable to assist in the support of her
child, even in instances in which the father has offered to pav for the
abortion; and
(d)_That she has the right to review the printed materials
described in section 3 of this act. The physician or his or her agent shall
orally_inform the woman that th materials have been provided by the
Q_garlmem of Health and that they Q_cﬁgnbe the unborn child and list
ies which offer alternati f the woman cl
review the materials, they shall either be giv gn 1o her at least twenty-four
hours before the abortion or mailed to her at least seventy-two hours
before the abortion by ce:u_ﬁed_ mail, restricted deliverv lo addressee,
which means the postal emplovee can only deliver the mail to the
addressee. The physician and his or her agent may disassociate
themselves from the malerials and may comment or refrain from
commenting on them as they choose;
(3)_The woman certifies in wriling, prior to the abortion,
at the information described in subdivisions (1) and (2)(a), (b), and (c) of
;lg:s section has been furnished her and that she has been informed of her
right to review the information referred to in subdivision (2)(d) of this
seclion; and
(4)_Prior to the performance of the abortion. the physician
who is to perform the abortion or his or her agent recgives a copy of the
written certification prescribed by subdivision (3)_of this section. ea-any

term.
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weoman-in-the-absenee—of-aninformed—consent—exeept-that-an—abertion
may-be-performed-ifi-in-the-seund-medieal-judgment-ef-the-physician-an
emergency-endangers-the-life-er-health-ef-the-woman-and-the—weman—is
unable-to-give-informed-eonsent-

Sec. 3. (1) The Department of Health shall cause to be
published, within sixty days after the effective date of this act, the following
easily comprehensible printed materials:

(a) Geographically indexed materials designed to inform
the woman of public and private agencies and services available to assist a
woman through prepnancv. upon childbirth, and while the child is
dependent, includine adoption agencies and apencies and services for
prevention of unintended pregpancies, which malerials shall include a
comprehensive list of the agencies available, a description of the services
they offer, and a description of the manner, includin including_telephone numbers
and addresses in which such agencies may be contacted or printed
materlg!g including_a toll-free, twenty-four-hour-a-day_telephone number
which may be called to orally obtain such a list and description of
agencies in the locality of the caller and of the services thev offer; and

(b)_Materials desi e
probable anatomigcal and physiological characteristics of the unborn child
at two-week gestational increments from the time when a woman can be
known to be pregnant to full term. including_ pictures or drawings
representing the development of unborn children at the two-week
gestational increments. and any relevant information on the possibility of
the unborn child's survival. Any such pictures or drawings shall contain

mmmmmmmmm@ propriate
for the stage of pregnancy depicted. The materials shall be objective,
nonjudemental, and desiepped to convey only accurate scientific
information about the unborn child at the various pestational ages. The
mjm_m_mmmwmmmm
of bgrugn procedures commonly employed,
associated with each such procedure, the possible det.rlmgr_nal
psychological effects of abortion, the medical risks ggmmgulyw
with abortion, and the medical risks commonly associated with carrying a
child to term.

(2)_The materials shall be printed in 2 typeface large
enough to be clearly lepible.

(3)_The malerials required under this section shall be
available from the department upon the request by any person, facility, or
hospi r equal to the cost incurred by_the departmenl to
publish the materials.

Sec. 4. When an emergency situation compels the
performance of an abortion, the physician shall inform the woman, prior
lo the abortion if possible, of the medical indicalions supporting his or her
judement that an abortion is necessary lo avert her death or to avert
substantial impairment of a maijor bodily function.

Sec. 5. No civil liability for failure to comply with

subdivision (2)(d) of section 28-327 or that portion of subdivision (3) of
4-
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such seclion requiring a written certification that been
informed of her right to review the information referred to in subdivision
{2)(d)_of such section may be imposed unless the Department of Health
has published and made available the printed materials at the time the
physician or his or her agent is required to inform the woman of her right
to review them,

Sec. 6. Any person uggn whom an abortion has been
performed or attempted in violation of section 28-327 or the parent or
guardian of a mipor upon whom an abortion has been performed or

attempted in violali f ection shall have a right to maintain a civil
cause of achgg against the person who performed the abortion or
W_Qg; orm g]g abortion. A vnglauon of such sectiop shall be
prima facie evidence g professional nepligence. The written certification
prescribed by subdivision (3) of section 28-327 signed by the | nﬂm_.ng_
whom an abortion has been performed or attempted shall cons titute and
create a rebgngbl presumption of full compliance with all provisions of
section 28-327 in favor of the hysncxan who g erformed or attempted to
perform the abortion, the referring physician, agent of either. The
wrilten certification shail be adml sible as ev ;ance ip the cause of action
[g[_p‘[gjg;onal negligence or in any criminal action. If Im&
rendered in favor of the plaintiff in any such acuon, the court shall also

render judgment for a reasonable attorney’s fee in favor of the plaintiff
against the defendant.

Sec. 7. lo every civil action brought pursuant to section 6
of this act, the court shail rule whether the anonymity of any woman upon
whom an abortion is performed or attempted shall be preserved from
public disclosure if she does not piv: r ent to such disclosure. The
court, upon motion by a party or op ils own motion, shall make such a
ruling_and. upon determinine_that her anonvmity_should be preserved,
shall 1ssg§ orders to the parties, witnesses, and counsel and shall direct the
sealmg of the record and exclusion of individuals from courtrooms or

hearing_rooms to the extent necessarv to safeguard her identity from
public disclosure. Egch such order shall be accompanied by_specific
written findings explaining_why_the anonvmity of the woman should be
mﬂ_ﬁgm_pghhﬂugosure. why the order 1s essenual to that end,

how the order is narrowly v terest, and why no
reasonable less restrictive alternative exists. Ln ]‘hg ahsgngg of written

consent of the woman upon whom an abortion has been performed or
attempted, anvone given standing under section 6 of this act who brings a
civil action under such section shall do so under a psendonym. This
§§§u9n may_not be construed to conceal the identity of the plaintiff or of

Sec. 8. If any section in this act or any part of any section
shall be declared invalid or unconstitutional, such declaration shall not
affect the validity or constitutionality of the remaining portions thereof.

Sec. 9. That original sections 28-326 and 28-327, Reissue
Revised Statutes of Nebraska, 1943, and also section 28-328, Reissue
Revised Statutes of Nebraska, 1943, are repealed.
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